2

[image: ]


[bookmark: _GoBack][image: ]Laws of duties of directors or officers of the company in british columbia


Introduction 
The primary objective of this memo is to summarize the current laws amended by the government of British Columbia regarding the duties of directors or officers of the company. It will explain the objective and subjective test and identify the laws that can be applied in British Columbia for exercising the duties of directors. Business Corporation Act of British Columbia will be described to represent the legal obligations of directors within the firm. Moreover, it will provide advice to the local member of the legislative assembly Joe Quimby to clear his confusion about the legal obligations of directors and how the courts have applied the law in the past and whether any possible changes to the existing law would be beneficial for the people of BC. 
Summarization of current laws in British Columbia 
The current law, as amended by the regime of British Columbia regarding the duties of directors, is the Business Corporation Act. Under section 142 (1) of the act, the director of a firm must act honestly as well as in good faith to the best interests of the organization when exercising powers and performing his functions[1]. A director must also exercise care, skill, and diligence that a reasonable individual would exercise in similar situations. A director must act in accordance with the Business Corporations Act and the relevant regulations. He or she must act in agreement with the memorandum and articles of the corporation. Under section 142 (2) of the act, the duties and liabilities of the director of the firm must be enacted by the rule of law[2]. Under section 142 (3) of the act, it is stated that no provision can discharge the director from performing his duty as per the regulations and the act. Directors under the corporate laws are subject to legal duties in which he is not permitted to act on his self-interest instead act as per the corporation’s interest[3]. 
The most vital duties of the directors within the business organizations are a duty to manage, the duty of loyalty and duty of care. As per the act, in the case of Peoples Department Stores Inc. v. Wise, the court released directors of duty to creditors. The Business Corporations Act of British Columbia needs the directors to manage as well as supervise the management of the corporation business that means manage the internal corporate affairs. The directors have limited powers, and cannot delegate its power to declare dividends, amend corporate by-laws, approve financial statement and declare dividends. The duty of loyalty is also referred to as fiduciary duty in which the directors are required to act with integrity and in good faith to the corporation and avoid abusing the position to obtain a personal advantage. In the case of Cook v. Deeks , the Toronto Construction Company consisted of four shareholders who were also the directors of the firm and the court found that three directors have breached their duty of loyalty to the corporation because they wanted to exclude the fourth director, Mr Cook from the business[4]. In Dovey v Cory a bank sustained heavy losses by advances made improperly to customers. The irregular nature of advances was concealed by means of fraudulent balance sheets, which were the work of the general manager and the chairman. The co-directors assented to payment of dividends out of the capital on the advice of the general manager and chairman but was held that the reliance placed on the co-directors by the general manager and chairman was reasonable[5]. 
The duty of care is another obligation of the director, which requires the board of members to be diligent to ensure that their decisions are made on a rational basis. In the case of Peoples v. Wise , the main issue was the right to owed duties to creditors by the directors. Based on section 122 (1) of the CBCA, the court of Canada imposed a duty on directors to exercise diligence, care or skill in the situation and act in good faith to the interest of the company. The court held that no duty of care could be owed to creditors by the directors as it is owed to the corporation[6]. It is mentioned that a director is not liable under section 119, 122 if he depends in good faith on the financial statements of the business as per section 123 (4) and he is not an expert in all factors of the company. Although the employee of Wise had 15 years of experience in administration, his advice on the issue of inventory management cannot be accepted by the directors because the directors are not allowed to depend on his advice under the duty of care. 
The court under section 156 (2) of the act may order the shareholder of the firm to deliver any rights or property to the director if the court recognizes that were paid improperly[7]. In the legal proceedings on the liability of directors, the court may order the company to issue shares to the individual from whom the shares were purchased. 
Difference between objective test and subjective test 
An objective test signifies that the mindset of the directors is not vital, but what is significant is how reasonably the directors have acted under the same situations. On the other hand, a subjective test considers the mindset of the directors, more than asking how reasonably the directors have acted under the same situations. The Peoples case, a decision that is now Canada’s leading case on directors duties is significant because it holds that directors owe duties to more than just the corporation; it establishes an objectives standard of care for directors and rejects the subjective standard; it provides a first comment on the relationship between corporate governance standards and directors liability. The decision of the Federal Court of Appeal in Soper v. Canada , which described the standard as being “ objective subjective” which could consider the lower personal skill set of certain directors. The Supreme Court of Canada rejects this approach in Peoples and calls expressly for an objective test. Where directors possess superior skills, they will be required to apply them to the issues at hand. S122(1)(b) states that directors must exercise the care, diligence, and skill that a reasonably prudent person would exercise in comparable circumstances. Objective-subjective standard: Soper v Canada. They acted in good faith and showed no reckless disregard for the duty of care. Further, they have a defense under S123(4)(b) – they can rely in good faith on a report of a person whose profession lends credibility to a statement by that person. 
The statutory responsibility of care under Section 142 (1) of the Business Corporation Act needs the director of the firm to act honestly as well as in good faith to the best interests of the organization while exercising powers and performing his functions.  Under Section 122 of Canada Business Corporations Act (CBCA), the directors need to use their diligence, skill and care which a reasonable and wise person will carry on in comparable situations[8]. The comparable situations are debatable since it is not clear whether it is being referred to factual situations of the case or the skill set of the director. 
In the Peoples v Wise case, the court did not consider it as subjective and did not regard the subjective intention, which was the actual state of mind of the director. It called for an objective test to concentrate more on the objective intention that is the deliberate intention of the director under similar situations[9]. 
Referring to the Peoples v Wise case, it is advisable to Joe Quimby that objective test can be used as it can toughen the standards of care applicable to the directors. Under the objective test, the directors with lesser skills will be able to hold higher objective standards and the directors with higher skills will not be able to take benefits of lower standards of care[10]. The directors with higher skills can apply them to the problems in current situations. 
Change in the existing law 
It is advisable to bring change in the existing law of British Columbia so that the directors can perform their duties well under various obligations. The companies of British Columbia under the Business Corporations Amendment Act, 2019 are required to maintain as well as prepare transparency register that contains all information about the significant persons of the company[11]. Under the legislative amendments, the companies are needed to provide tax authorities and law enforcement and also take necessary steps to maintain transparency register that contains accurate information about the critical persons. Significant individuals may include the directors of the company or any other stakeholders who directly or indirectly own 25% of the issued shares of the firm. 
The government should impose a duty of assistance on the directors of the company, which allows the director to assist the other members of the company in any legal obligations. The government should remove legal and statutory restrictions on insider trading so that the director can stand in a fiduciary relationship to the shareholders[12]. The act should also provide a statutory right of action for the liability of directors to address the deficiencies and right to act on the materials that are not fully or appropriately disclosed in the register of the companies. 
Conclusion 
Although, cases like People set standards to follow when determining the director’s liability and the objective standard is a good approach. It is advisable to Joe Quimby that amending s 142 and possible changes to the existing law will play an important role in the stricter administration and transparency of the companies. The directors will owe a duty of care to the creditors along with the corporation so that the creditors could also determine the best interest of the business. Joe Quimby may order all the companies of British Columbia to prepare transparency register to record all relevant information about the directors or shareholders of a company. 
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