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Will any assisted suicide case succeed post- Conway [1] ? A practitioner’s guide to the law on assisted dying. 
Introduction 
This guide addresses the law on assisted dying, as illustrated in the recent (now leading) case of Conway . There are two elements to this piece, firstly a discussionof Conway , including a presentation of the ‘ legal history’ and background of the case, so bringing the practitioner up to speed with the subject matter and case law.  The second element will analyse the law on assisted dying in order that the practitioner can identify, analyse and advise appropriately on the issues when presented with an assisted dying matter. 
Part 1: Practitioner Article – Conway ; a discussion 
Definitions 
When considering matters concerning assisted dying, it is of paramount importance to understand what assisted dying means, and what it does not mean, in order to advise and argue appropriately. In the first instance, the Suicide Act 1961 prohibits “ encouraging or assisting suicide”[2]. Therefore, the law considers that assisting someone to die constitutes murder[3](absent a defence[4])[5]. To follow is an explanation of the terminology, and Noel Conway’s request. 
Euthanasia 
“ An act of euthanasia , whether literally act or rather omission , is attributed to an agent who opts for the death of another because in his case life seems to be an evil rather than a good.”[6]It is important to note that in an act of euthanasia, the “ agent”[7]is the active party: the person who dies takes no part in bringing about his own death. 
Double Effect and Terminal Sedation 
The doctrine of double effect “ distinguishes between the consequences a person intends and those that are unintended but foreseen”[8].  For example, when a doctor administers a pain killing drug[9], he may ‘ foresee’[10]that this may bring about the death of his patient, but this is not his intention[11]: 
“ The established rule [is] that a doctor may, when caring for a patient who is, for example, dying of cancer, lawfully administer painkilling drugs despite the fact that he knows that an incidental effect of that application will be to abbreviate the patient’s life.  Such a decision may properly be made as part of the care of the living patient, in his best interests; and, on this basis, the treatment will be lawful.”[12] 
The doctrine of double effect is also engaged when withdrawing life support, and is generally seen to be acceptable in the following circumstances: 
a)      to ‘ produce unconsciousness before terminal extubation’[13]; 
b)      “ to relieve physical suffering where other options have failed’[14]; 
c)       for the relief of ‘ non-physical’[15]suffering, such as those, arguably, suffering from ‘ locked in’ syndrome. 
Physician Assisted Suicide (PAS) 
A doctor will prescribe a fatal prescription for the person wishing to commit suicide to ingest or administer. 
Assisted Suicide 
A person who is not a doctor assists a person to commit suicide. 
Assisted Dying 
This is a ‘ catch all’ term, and should be avoided to obviate a lack of clarity. 
The risk of prosecution 
‘ Assisting a person to commit suicide is a crime in this country’[16], and s 2 (1) of the Suicide Act 1961 provides: 
“ A person who aids, abets, counsels or procures the suicide of another, or an attempt by another to commit suicide, shall be liable on conviction on indictment to imprisonment for a term not exceeding fourteen years.”[17] 
Distinction 
It is important to note the very clear distinction between ‘ voluntary euthanasia and assisted suicide’[18](for clarity presently, PAS), per Williams: “ If a doctor, to speed the dying of his patient, injects poison with the patient’s consent, this is voluntary euthanasia and murder. If the doctor places poison by the patient’s side, and the patient takes it this will be assisted suicide and amount to the commission of the offence under section 2(1) of the 1961 Act.”[19] 
Noel Conway’s position 
Mr Conway specifically requested PAS, not euthanasia or suicide with the assistance of a non-medic, in the following terms: “ I would like to be able to seek assistance from a medical professional so that I may be prescribed medication which I can self-ingest to end my life successfully, if I wish to do so. If I am unable to take the medication by drinking a prescribed medication, I would also be prepared to receive medication in a different format, by activating a switch for example. I do not believe that unsupervised alternative methods of suicide are humane or acceptable and would be additionally distressing for my loved ones.”[20] 
Summary 
Therefore, having highlighted the distinction between the ‘ labels’ of various methods of bringing life to an end unnaturally , for the purposes of this article, the matters to be addressed will be confined to those concerning PAS alone. 
The development in the law pre- Conway 
Suicide ceased to be a crime[21]when Suicide Act 1961, s 1 provided that “ the rule of law whereby it is a crime for a person to commit suicide is hereby abrogated”[22]. Despite incremental developments in the law, judicial attitudes to assisted suicide (and euthanasia) are slow to change. This is principally because: “ the sanctity of life entails its inviolability by an outsider. Subject to exceptions like self-defence, human life is inviolate even if the person in question has consented to its violation. That is why although suicide is not a crime, assisting someone to commit suicide is.”[23] 
Significant cases 
Dianne Pretty 
The first significant challenge[24]to the law came by way of Dianne Pretty, who was a 43 year old motor neurone disease (MND) sufferer.  She was wheelchair-bound, in the advanced stages of MND[25]and attempted to obtain an undertaking from the DPP that her husband would not be prosecuted should he assist her suicide[26]. Mrs Pretty was ultimately unsuccessful, having argued that five particular convention rights were breached[27]thus: 
1. ‘ article 2 protected a right to self-determination, entitling her to commit suicide with assistance; 
1. failure to alleviate her suffering by refusal of the undertaking amounted to inhuman and degrading treatment proscribed by article 3; 
1. her rights to privacy and freedom of conscience under articles 8 and 9 were being infringed without justification; and 
1. she had suffered discrimination in breach of article 14, since an able-bodied person might exercise the right to suicide whereas her incapacities prevented her declaration of incompatibilityng so without assistance.’[28] 
Therefore, the arguments in Pretty [29]’ are worthy of note as having relied heavily on lack of individual (Mrs Pretty’s alone as opposed to the wider public) autonomy and “ self-determination”[30]. This will be discussed further in the legal analysis section of this work: 
“ Mrs. Pretty’s individual claim … ultimately had to give way to the protection of a wider class of persons in need of protection … [the] balance between collective and individual interests … required Mrs. Pretty to face a painful and undignified death in order to protect a class of unidentified victims more vulnerable than herself. ” [31] 
For the practitioner, Pretty [32]must be regarded within the context of the era as the first case to demonstrate that the judiciary were open to consider such matters. This is demonstrated by initial permission to make an application for judicial review, and subsequently, permission to appeal the dismissal of the application.  In light of this judicial openness in a previously untested area of law, the lawyer can observe that these matters, even at such early stages of development were ripe for scrutiny by the judiciary. By virtue of Pretty , the doorway to achieving success, either partial[33]or whole in the future, was opened. 
There are however, several useful markers for the practitioner that arise from Pretty [34]on a practical basis. Considering in the first instance the domestic courts rationale : 
1. Firstly European caselaw[35]at the time, was against her, and her arguments were ‘ founded on European Convention’[36]thus, her submissions were flawed. 
2. Secondly, per Recommendation 1418 (1999)[37]the member states of the council are encouraged to ‘ respect and protect the dignity of terminally ill or dying people in all respects, by (amongst other things)’[38], ‘ upholding the prohibition against intentionally taking the life of terminally ill or dying persons”[39], therefore domestic judicial support of the converse of the recommendation would have been rogue at best and open to grave scrutiny at a European level; 
3. Further, the member states that had modified their approach to assisted dying and euthanasia had been subject to disapproval by the UN Human Rights Committee[40], which did not encourage the court; 
4. There were other concerns expressed in ‘ Euthanasia Examined’[41]; 
5. In the United States[42]and Canada[43], ‘ arguments similar to Mrs Pretty ultimately failed’[44]. 
Thus, in light of such adverse counter-arguments and with the weight of the evidence against her, Mrs Pretty’s case was not successful, due to the reasons as above.  Indeed, Mrs Pretty’s legal team were subject to criticism by the domestic court due to the manner in which her case was argued. 
At a European level, it was significant that “ there is no Strasbourg jurisprudence to support the contention of Mrs Pretty”[45]. Yet, Pretty [46]“ made plain”[47]that the blanket ban on “ assisted suicide under s 2 (1) had to be regarded as interfering with”[48]her right to “ personal autonomy and self-determination”[49]. However, the European court ultimately concluded that the interference was proportionate and justified “ for the protection of the rights of others and accordingly that there has been no violation of Article 8 of the Convention”[50]. 
Therefore, Pretty’s submissions assist the practitioner to understand that European and International precedent, even at this early stage were of paramount importance to the House of Lords (and this remains the case in present day arguments[51]) and the European court. This lack of supportive precedent on assisted suicide or euthanasia in other jurisdictions (particularly European) played a significant role in the dismissal of Mrs Pretty’s appeal[52].  Further, throughout proceedings the issue of individual personal autonomy was in sharp focus. Ultimately due to this focus on the exercise of personal autonomy, the matter failed as the blanket ban was deemed necessary in order to protect others.  The practitioner should take note of this theme throughout all the significant assisted dying matters, and therefore, the activity within international jurisdictions should be well considered in matters of assisted dying, as such the approach to issues concerning personal autonomy.  A balancing act[53]must be achieved between the concept of sanctity of life as expressed in Article 2[54]and the right to personal autonomy as per Article 8[55]. 
Debbie Purdy 
Conway “ follows a line of cases which have addressed”[56]assisted suicide, or similar issues[57]. Arguably, the most significant and successful of which is Purdy [58], in “ obtaining a House of Lords ruling ordering the Director of Public Prosecutions to formulate an offence-specific policy setting out the public interest factors the Crown Prosecution Service will consider when deciding whether to prosecute assisted suicide offences.”[59] 
Purdy [60]can be contrasted to earlier significant cases, notably Pretty [61], which focussed in whole upon issues of individual, personal autonomy. In contrast to Pretty [62]one of the strengths of Purdy ’s arguments was that she sought “ an offence-specific policy outlining the circumstances in which a prosecution under s 2 (1) of the 1961 Act would or would not be appropriate”[63]focussing on the law and public interest as opposed to individual autonomy arguments. The bench-mark for success was the manner in which Purdy was argued (in contrast to Pretty where the legal arguments were subject to criticism). The thrust of the argument was that the need to amend the law was not confined litigant’s rights, but extended to those of others in the litigant’s position, and those collateral, yet engaged in such situations. This was principally because the crime of assisting suicide (i. e. murder) has in “ many cases, …a unique combination of features, all of which point firmly towards a requirement for clear guidance.”[64]Notably, that assisting someone to commit suicide is participation in an act which itself is not unlawful; the ‘ victim’ is not “ merely a willing participant, but the instigator”[65]and “ the victim’s article 8 rights are interfered with unless the crime is committed”[66]. 
Thus, firstly by focussing on an argument in the public interest, as opposed to individual autonomy arguments, the court was more amenable to assist.  Secondly, by seeking an undertaking of the DPP, the decision was made somewhat more palatable for the court, owing to the  DPP having no constitutional role in an argument about assisted dying; the DPP do not make or change the law[67].  Therefore, the order sought by Mrs Purdy “ was not concerned with what conduct would be lawful”[68], rather a clarification of existing policy. 
Additionally, the decision in Purdy resolved the issue to the satisfaction of all parties: “ the solution “ for the DPP, … justifies a blanket ban coupled with flexible enforcement. For Ms Purdy, it contemplates that there will be individual cases in which the deterrent effect of a prosecution would be a disproportionate interference with the autonomy of the person who wishes to end her own life”[69].  Comparatively, in Pretty the question for the court, if answered in the affirmative, would “ seriously undermine the protection of life which the 1961 Act was intended to safeguard”[70], and was not a satisfactory solution. 
Tony Nicklinson 
Tony Nicklinson’s case was materially different to earlier matters in that he sought euthanasia. This was due to his inability, because of a catastrophic stroke, to take any action other than use a computer operated machine to self-administer a lethal drug. Therefore, a doctor assisting, or rather euthanising Mr Nicklinson would be subject to a murder charge, and similarly if any party assisted him to commit suicide. 
Nicklinson sought a declaration that any clinician assisting him to die should be permitted to raise the defence of necessity to obviate conviction for murder i. e. “ the evil represented by committing the offence is outweighed by the greater evil which would ensue if the offence were not to be committed”[71]. 
In the alternative[72], Nicklinson sought a declaration that “ the current state of the law on murder and assisted suicide was incompatible with his right to a private life under Article 8 of the ECHR.”[73]Ultimately, Nicklinson was unsuccessful and died shortly after the High Court judgment, which made clear that the court could not make a “ major change in the law”[74], and it was only for parliament to make such decisions.  This was reiterated by the subsequent courts,  The Court of Appeal ruling that a blanket ban was “ both proportionate and compatible with Article 8”[75]. However, the Supreme Court went further to rule that it did have the constitutional authority to make such decisions, yet it was “ institutionally inappropriate”[76]to do so presently[77]. It was appropriate to give Parliament “ the opportunity to consider the position”[78],  this being for four reasons, usefully repeated verbatim here: 
“ First, the question whether the provisions of section 2 should be modified raises a difficult, controversial and sensitive issue, with moral and religious dimensions, which undoubtedly justifies a relatively cautious approach from the courts. Secondly, this is not a case … where the incompatibility is simple to identify and simple to cure: whether, and if so how, to amend section 2 would require much anxious consideration from the legislature; this also suggests that the courts should, as it were, take matters relatively slowly. Thirdly, section 2 has, as mentioned above, been considered on a number of occasions in Parliament, and it is currently due to be debated in the House of Lords in the near future; so this is a case where the legislature is and has been actively considering the issue. Fourthly, less than thirteen years ago, the House of Lords in Pretty v DPP gave Parliament to understand that a declaration of incompatibility in relation to section 2 would be inappropriate, a view reinforced by the conclusions reached by the Divisional Court and the Court of Appeal in this case: a declaration of incompatibility on this appeal would represent an unheralded volte- face. 27 
Despite a resounding failure, Nicklinson enjoyed a “ hidden majority”, as argued by Wicks[79]: the Supreme Court judgment was sympathetic. Three of the majority and two dissenting judges suggested that the law must be changed[80], and that should Parliament not make this change, that a declaration of incompatibility in the future was a distinct possibility[81].  This ratio and obiter “ warning”[82]was seen, until Conway [83]as a last opportunity for Parliament to alter the law, before the courts stepped in.  This will be discussed further in the article. 
Summary 
In consideration of the previous case law, it is clear to the practitioner that the development in this area is slow.  Further, the odds are stacked against the practitioner in such matters, as the judiciary are reticent to issue a declaration of incompatibility and Parliamentary appetite to change the law is not great.  However, there are alternative avenues of submission.  These alternative arguments are supported by European and International law, and are assisted by review of the success and failure of the earlier English case law.  In Part two, these further avenues are explored fully. 
Part 2 – Analysis 
Introduction 
Conway is now the leading case on assisted dying, yet was unsuccessful. Earlier case law indicates that the courts are amenable to the possibility of issuing a declaration of incompatibility in the future.  In this part, the decision in Conway will be examined in full, in order to assist the practitioner when analysing prospects of success when present with a matter concerning assisted dying. 
Conway – facts 
Noel Conway was 67 at the time of the first hearing, having been diagnosed with Motor Neurone Disease, a fatal neurological condition affecting “ the nerve cells responsible for controlling voluntary muscle movement”[84].  The muscles allowing Mr Conway to breathe are wasting away, and he “ finds it difficult to breathe without mechanical assistance in the form of non-invasive ventilation (NIV)”[85].  Mr Conway is now a wheelchair user, and requires substantial assistance with his personal care. 
Mr Conway expressed that at a point of his choosing, where his quality of life has diminished to such a point (within the last 6 months of life) where he cannot find any enjoyment in living, he would like to be able to[86]“ have the option of taking action to end his life”[87]. This “ action”[88]would take the form of “ seek(ing) assistance from a medical professional”[89]in order to be “ prescribed medication”[90]which Mr Conway could “ self-ingest”[91]in order to “ end his(sic) life successfully”[92]. 
Counsel for Mr Conway submitted that s 2 of the Suicide Act[93], was a “ blanket ban on the provision of assistance for suicide”[94]and an unjustified[95]interference with a person’s right of respect for his private life under article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms[96]. Therefore, Mr Conway asked the court to issue a declaration of incompatibility with regard to s 2[97], in order that he may end in his life in the manner as earlier indicated. 
Mr Conway submitted that the “ blanket provision”[98]under s 2[99]was “ unnecessary and disproportionate”[100], and that the “ prohibition on providing assistance for suicide should not apply where the individual: 
a)      is aged 18 or above; 
b)      has been diagnosed with a terminal illness and given a clinically assessed prognosis of six months or less to live; 
c)       has the mental capacity to decide whether to receive assistance or to die; 
d)      has made a voluntary, clear, settled and informed decision to receive assistance to die; and 
e)      retains the ability to undertake the final acts required to bring about his death having been provided with such assistance.”[101] 
Mr Conway proposed “ procedural safeguards”[102]in the following terms (i. e. “ the prohibition should only be disapplied”[103]when these safeguards are satisfied): 
f)        “ the individual makes a written request for assistance to commit suicide, which is witnessed; 
g)      his treating doctor has consulted with an independent doctor who confirms that the criteria are met, having examined the patient; 
h)      assistance to commit suicide is provided with due medical care; and 
i)         assistance is reported to an appropriate body.”[104] 
Additionally, Mr Conway “ proposed”[105]“ as a further safeguard, that permission for the provision of assistance should be authorised by a High Court judge, who should analyse the evidence and decide whether the criteria are met in that individual’s case.”[106] 
Discussion 
Conway [107]has become the leading assisted dying case, and has caused controversy[108]not only due to the subject matter and facts of the case, but also due to the constitutional issues[109]which it raises. Conway is not solely a test of “ judicial attitudes to assisting death”[110], it is also a test of the Supreme Court’s appetite to challenge the doctrine of separation of powers[111], in furtherance of Nicklinson and the earlier case law. This test is a crucial consideration for the practitioner when asked to advise upon an assisted dying matter, and will likely be a determining factor in assessing prospects of success[112]. 
Insufficiency of Conway arguments 
The arguments raised in Conway were insufficient to convince the court to allow the appeal, and subsequently issue a declaration of incompatibility. The Supreme Court’s suggestion that (despite Parliament taking action following Nicklinson [113] ) it would be prepared to make a declaration of incompatibility, indicates that a further case could be successful. Thus, it is on these points that this article will focus, in order for the practitioner to adequately advise and formulate arguments in assisted dying matters. Reflecting upon the previous discussion, the practitioner should usefully consider: 
· Qualitative Issues – can an argument be properly made out that it is not for the courts to decide if the content and form of Parliamentary debate is sufficient? 
· the arguments in Conway and why they were insufficient[114], and “ missed the point”[115]. Is the Conway scheme a red herring, or was the scheme ineffectively argued? 
· The main thrust of any arguments should be compatibility, with a scheme as a secondary, but important provision; usefully compare other common law jurisdictions. 
Qualitative issues 
Previous cases[116]have asked challenging[117]questions of the court which are now settled as those which have to be overcome in the future, in order for a case to be successful[118]. Since those questions are known, it is noted that: “ the same arguments are rehashed again and again without any apparent clearing away of old arguments or addition of really new arguments”[119]. A crucial “ old argument”[120], that must be cleared away is whether “ it is now institutionally appropriate to issue a declaration of incompatibility”. Thus, the practitioner must avoid “ rehashed”[121]arguments against known objections, and ensure that they can either answer in the negative the “ essential question”[122]: “ does the post-Nicklinson Parliamentary consideration of assisted suicide (where no change in the law was made) mean that it is still institutionally inappropriate for a court to make a declaration of incompatibility”[123], or rebut the presumption that there is a need to satisfy the question of institutional appropriateness at all. 
Eric and Murkens suggest that “ the UK’s constitution forces the UKSC to develop and not to challenge the will of parliament”[124].  Yet it is the prerogative of the Supreme Court to make a declaration of incompatibility should they be satisfied that a “ provision is incompatible with a Convention right”[125]. Lord Neuberger (in particular) makes it clear that it is open to the Supreme Court to issue a declaration of incompatibility, yet it was “ institutionally inappropriate” to do so at the time of Nicklinson, due to impending Parliamentary debate[126]on the matter. 
Nicklinson warrants close analysis as the majority give common, yet conflicting reasons for a declaration of incompatibility.  This will be of interest for the practitioner so to consider if an argument can be properly made out that at the time of their matter, it is either institutionally appropriate to make a declaration of incompatibility, or that institutional appropriateness is immaterial. This complexity will be examined here: 
Whilst it is common ground within the majority in Nicklinson that the time was not right for a declaration of incompatibility, there are three separate reasons why.  Lord Wilson says that: “ Parliament should have the opportunity to consider whether, and if so how, to amend the subsection to permit assistance to commit suicide to be given to those in the position of Mr Nicklinson…In particular because the Assisted Dying Bill is presently before it, it would be reasonable to expect Parliament in the near future to enlarge its consideration so as to encompass the impact of the subsection on those in their position…. were Parliament not satisfactorily to address that issue, there is a real prospect that a …. successful, application for a declaration of incompatibility might be made”.  Of note in Lord Wilson’s reasoning here is the word “ satisfactorily”,  implying that any debate should meet a standard.  Unhelpfully, Lord Wilson does not elaborate on what that requirement may be. 
Lord Neuberger gives four reasons for which it would be “ institutionally inappropriate” to issue a declaration of incompatibility of s 2(1) with art 8[127]: 
1. Such a difficult moral question justifies a “ relatively cautious approach by the courts”[128]; 
2. The present incompatibility is “ not simple to identify and not simple to cure”[129], therefore whether and how to amend s 2(1) needs consideration from the legislature; 
3. S 2(1) has been considered previously and was due to be considered again; 
4. Pretty was binding: “ Pretty .. gave Parliament to understand that a declaration of incompatibility in relation to section 2 would be inappropriate…a declaration on this appeal would represent an unheralded volte-face” [130] . 
Lord Neuberger elaborates and indicates that “ Parliament now has the opportunity to address the issue of whether section 2 should be relaxed or modified, and if so how, in the knowledge that, if it is not satisfactorily addressed, there is a real prospect that a …. successful application for a declaration of incompatibility may be made”[131]. Yet, confusingly, Lord Neuberger goes on to say “ nor would it be possible or appropriate to identify in advance what would constitute satisfactory addressing of the issue….”[132]. 
Therefore, the practitioner can conclude that the law Lords are in agreement that a “ satisfactory” debate should occur before they would be willing to make a declaration of incompatibility, but they are not willing to conclude what “ satisfactory” may mean. 
For future cases (noting the matters settled earlier[133]and the ratio of Conway [134]),  the fundamental issue will be to persuade the court that there is sufficient and compelling evidence[135]to issue a declaration of incompatibility[136]with s 2[137]. Here lies the crux of the matter for the practitioner, and a choice of one of two routes to take.  Firstly Nicklinson [138]“ left open”[139]a “ contentious qualitative matter”[140], in that it is not clear precisely what Parliament ought to do to “ address(ed) adequately”[141]“ the question of relaxing or modifying section 2(1) Suicide Act”[142], prior to the court taking matters into their own hands and issuing a declaration of incompatibility[143]. However, Parliament had extensive debate[144]between Nicklinson [145]and Conway without taking steps to moderate s 2[146], which would logically indicate no legislative desire to alter the statute[147]. Yet still, the Supreme Court Order[148](refusing permission to appeal against the dismissal of Mr Conway’s appeal from the decision of the Divisional Court) indicates that the Supreme Court could “ make a declaration that the law was incompatible with the Convention rights, leaving it to Parliament to decide what, if anything, to do about it”[149].  The conclusion for the practitioner must be that “ Parliament addressing the law of assisted suicide is not necessarily the same as satisfactorily declaration of incompatibility so”[150]. Thus, the first port of call when considering an assisted dying matter is to ask: “ what has Parliament done since my case and the last debate to modify the law?”. 
Secondly, and alternatively, the practitioner should reflect if Parliamentary debate, and the quality of the debate is, in fact, material.  Despite the court’s repeated assertion that it could issue a declaration of incompatibility it continues to refuse to do so on the basis that Parliament is the better forum than the court for these types of decision. This assertion disregards that Parliamentary debate has occurred a significant number of times in between each assisted dying matter[151]. In actual fact, a paradox occurs here; in any event, one of the “ primary benefits of declaration”[152], is, per Lord Kerr, to “ remit the issue to Parliament for a political decision, informed by the court’s view of the law”[153].  If a declaration of incompatibility were to be made, then the matter would be directly and swiftly before the executive, in effect, facilitating the court’s assertion. However, this avenue of argument should not be underestimated, as the courts “ have shown reluctance and confusion towards their novel power under section 4 of the HRA”[154]. The judicial use of section 4 has been criticised in that “ the traditional approach to s 4 is unsatisfactory and unduly deferential to the executive”[155], and limited to a “ case specific approach, rather than looking at the general terms of the legislation”[156]. 
There are opportunities for the practitioner to advance case law whereby the court has either looked beyond the present matter, or in the alternative, made “ a declaration…. although it is not necessary to do so in order to dispose of”[157]the case.  This is a novel argument, yet a novel argument is needed to avoid the stasis that is currently occurs in matters concerning assisted dying. Given that the courts have very clearly invited Parliament to make a change shown in the previous caselaw, and “ moreover, as the declaration of incompatibility does not affect the continuing validity, force or legal effect of the provision declared incompatible”[158], it would appear that the issues could be “ cleared away” once and for all, in a more expedient manner for those in such dire positions as Mr Conway by review of Parliament’s failure to act. 
In summary, it will be useful for the practitioner to consider if they can make submissions in the interests of justice that it is not for the court to decide whether the content and form is sufficient in order for the judiciary to make a declaration of incompatibility. It is simply a binary question: “ has the law changed, or not”. 
The statutory scheme 
One of the flaws in Conway’s argument was the proposal of a statutory alternative to the blanket provision in s 2 (1)[159]as a primary argument. It is not a requirement that a “ viable alternative be available before a declaration be made”[160].  Further it seems that this alternative was proposed in response to the “(erroneous) requirement of Lord Neuberger in Nicklinson that a viable alternative be available before a declaration made”. 
The ineffectiveness of a statutory scheme argued as a primary submission is highlighted (although indirectly) by Lady Hale in Nicklinson[161]. Lady Hale reasoned[162]that she would make a declaration of incompatibility “ not as a result of the general rule prohibiting assistance, but on the ground of its failure to make allowance for exceptional cases”[163]and makes no reference to any requirement for an alternative scheme in order to do so. 
The ‘ trip hazard’ of the statutory scheme is illustrated through the submissions for Mr Conway. It was accepted[164]by the parties that per Pretty [165]and Nicklinson [166], “ the blanket prohibition in section 2(1) involves no violation of Article 8, and that the declaration of incompatibility sought …only concerns the domestic law under the HRA”[167].  Further, it was noted that “ Mr Conway’s claim in these proceedings raises many of the same issues and controversies that were examined in detail and reported upon by the Select Committee. The range of evidence was very wide, extending well beyond that relied on before the Divisional Court”[168]. Counsel contended that there is evidence that Conway’s scheme does protect the weak and vulnerable and criticises the Divisional Court’s approach to the assessment of this evidence. Conversely, the Divisional Court “ rejected the submission…. that the proposed scheme was adequate to address concerns regarding the protection of the weak and vulnerable, let alone the other legitimate aims of the blanket prohibition in section 2”. Further, the Court of Appeal concur with the Divisional Court, and say that there is no obligation on the Divisional Court to set out analysis of the scheme[169].  Therefore, in light of judicial reluctance to explain precisely how the scheme was inadequate, and the fact that the submission of a scheme was not required in any event to make a declaration of incompatibility, a good deal of distraction has occurred from what could have been a much more productive argument. The effect of this alternative scheme in Mr Conway’s argument was that it failed in the High Court[170]. The submission of such schemes as primary arguments, should be avoided. It is suggested that the practitioner can competently obviate the erroneous requirement for an alternative scheme in the future by making a number of submissions, which are not novel, yet are in accordance with the law: 
1. Nicklinson was not held to be binding[171](vis Lord Neuberger’s requirement); 
2. In any event, there is no requirement for an alternative statutory provision or scheme to be available in order for a declaration to be made; 
3. There is no burden on the applicant to adduce evidence of an alternative scheme. Conversely, “ justification of an interference with a Convention right must be evidence-based”[172]. 
The arguments that should be maintained are that under Article 8 (2), an infringement does not: 
1. accord with the law; 
2. have a legitimate aim; 
3. or is necessary in a democratic society (that is, having a pressing social need and be proportionate). 
Four questions must be asked to satisfy the above infringements: 
1. is there an important legislative aim? 
2. Is there a rational connection? 
3. Is the infringement more than is necessary? 
4. Is a fair balance struck? 
As to proportionality (above), there are three questions: 
1. Is the aim sufficiently important? 
2. Are the means rational, fair and not arbitrary? 
3. Is there minimal impairment. 
Thus, it is robust evidence of interference with a Convention Right as a primary argument, and not an alternative statutory scheme (as a primary argument) that is most likely to secure success.  That said, in assessing how and what evidence should be presented, the practitioner may wish to assess that other jurisdictions make good use of alternative schemes, particularly to satiate the requirement of proportionality. An alternative scheme, likened to that of other jurisdictions, may also be put to good use in order to argue that the court could find evidence of an infringement of rights. (See below). 
Evidence of interference with a Convention Right 
In Nicklinson [173], Lords Neuberger and Mance reasoned that the Court could not reach a considered conclusion on whether to issue a declaration of incompatibility absent “ primary factual evidence about risks and benefits of changing the law, as had been available to the Canadian Constitutional Court in”[174]Carter[175]:  Indeed, Lord Neuberger stated that “ there would have been too many uncertainties to justify our making a declaration”[176], and: 
“ Before we could uphold the contention that section 2 infringed the article 8 rights of Applicants, we would in my view have to have been satisfied that there was a physically and administratively feasible and robust system whereby Applicants could be assisted to kill themselves, and that the reasonable concerns expressed by the Secretary of State (particularly the concern to protect the weak and vulnerable) were sufficiently met so as to render the absolute ban on suicide disproportionate. I do not consider that we can be properly confident that we have the evidence or that the courts below or the Secretary of State have had a proper opportunity to address the issue”[177]. 
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